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To Permit Flexible Service Offerings )
in the Commercial Mobile Radio Services )

U S WEST, INC. REPLY COMMENTS

U S WEST, Inc., (“U S WEST”) on behalf of its telecommunications
subsidiaries, hereby responds to the comments' filed in the above-referenced docket
concerning Commercial Mobile Radio Service (“CMRS”) flexible service offe]rings.2
In its comments, U S WEST supported the Federal Communications Commission’s
(“Commission”) proposal to allow CMRS providers to offer fixed wireless loop

services. Additionally, U S WEST urged the Commission to allow CMRS licensees

' Commenters referenced herein include: 360° Communications Company (“360”); Alaska Telephone
Association (“ATA”); Alliance of LEC-Affiliated Wireless Services Providers (“Alliance”); American
Mobile Telecommunications Association, Inc. (“AMTA”); The Bell Atlantic Telephone Companies
(“Bell Atlantic”); BellSouth Corporation (“BellSouth”); Cellular Telecommunications Industry
Association (“CTIA”); Celpage, Inc. (“Celpage”); Century Cellunet, Inc. (“Century”); Cole, Raywid &
Braverman (“CRB”); Comcast Corporation (“Comcast”); WorldCom, Inc. d/b/a LDDS WorldCom
(“LDDS”); National Association of Regulatory Utility Commaissioners (‘NARUC”); National Telephone
Cooperative Association (“NTCA”); New York State Department of Public Service (“NYDPS”); Nextel
Communications, Inc. (“Nextel”); Fred Daniel d/b/a Orion Telecom (“Orion”); Pacific Telesis Group
(“Pacific Telesis”); PACS Providers Forum (“PACS”); PCS One, Inc. (“PCS One”); Personal
Communications Industry Association (“PCIA”); SBC Communications Inc. (“SBC”); SMR Systems,
Inc. and Digital Radio, L.P. (“SMR”); Sprint Spectrum; Telular Corporation, (“Telular”); U S WEST;
and Western Wireless Corporation (“Western Wireless™).

? In the Matter of Amendment of the Commission’s Rules To Permit Flexible Service Offerings in the
Commercial Mobile Radio Services, WT Docket No. 96-6, Notice of Proposed Rule Making, FCC 96-

17, rel. Jan. 26, 1996 (“NPRM").
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to provide any service, including any fixed service, and, in keeping with regulatory
parity goals, regulate all CMRS providers, even if they additionally offer fixed
wireless services, as CMRS providers. Finally, U S WEST supported the
Commission’s proposal to consider universal service issues in the dedicated
universal service proceeding.” The vast majority of the commenters applaud the
Commission’s proposal to allow CMRS providers to offer fixed wireless services.
The comments below respond to the handful of commenters opposing the
Commission’s proposal and the regulatory parity and local competition goals of

Congress.

L THE COMMISSION SHOULD ALLOW CMRS PROVIDERS

TO OFFER FIXED AND MOBILE SERVICES

Consistent with U S WEST’s comments, other comments filed in this
proceeding overwhelmingly support permitting CMRS licensees to provide fixed
wireless local loop services in their assigned frequencies.’ In fact, most commenters
urge the Commission to make it clear that CMRS providers can offer fixed wireless
services without restriction.” One commenter encourages the Commission further

and urges 1t to give CMRS providers sufficient flexibility to lease excess spectrum

’ U S WEST notes that on March 8, 1996, the Commission released a Notice of Proposed Rulemaking
concerning implementation of universal service issues in the Telecommunications Act of 1996. In the
Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Notice of Proposed

Rulemaking and Order Establishing Joint Board, FCC 96-93, rel. Mar. 8, 1996.

! See, e.g., US WEST at 1; Century at 3; PACS at 3; BellSouth at 1; Telular at 1.
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capacity.” U S WEST wholeheartedly supports this proposal and has previously
presented in writing the merits of this idea -- such as efficient spectrum use -- to the
Commission.’

Commenters assert that there is sufficient CMRS spectrum to allow fixed
services in the bands, especially given the emergence of digital technology,” and that
the marketplace, rather than regulations, will best determine what services CMRS
licensees should provide.” Only two commenters, out of fifty, objected to the
Commission’s flexible service offerings proposal: NARUC and PCS One.
Significantly, neither NARUC nor PCS One challenge the facts -- recognized by
several other commenters -- regarding the availability of CMRS spectrum for fixed
uses, or the benefits of allowing consumers to decide what services CMRS providers
should offer.

PCS One believes that Personal Communications Service (“PCS”) should be
given time to “catch up” to the cellular industry in order to create a level playing
field." PCS One is proffering nothing more than a protectionist stance inconsistent

with the regulatory parity objectives of Section 332 of the Omnibus Budget

°SBC at 4.

’ See Letter from Elridge A. Stafford, to Amy Lesch, Office of Plans and Policy (Jan. 11, 1996)
{summary of proposed testimony urging the Commission to authorize licensees to disaggregate
spectrum through sale or lease).

’ See, e.g., US WEST at 2-3; AMTA at 6-7; Sprint Spectrum at 3.

’ See, e.g., US WEST at 5; Celpage at 4-5; Alliance at 6.

" PCS One at 2.



Reconciliation Act of 1993 (hereinafter referred to as “the Budget Act”)." Under the
Budget Act, Congress sought regulatory symmetry -- not disparate regulatory
treatment, as PCS One proposes -- among mobile service providers.” The
Commission and many commenters comprehend the goals of Section 332;" PCS One
does not. Consistent with the Budget Act, if the Commission allows PCS providers
to offer fixed services, it must allow cellular and special mobile radio licensees the
same flexibility.

NARUC also objects to flexible service offerings by CMRS providers, claiming
that allowing CMRS providers to offer fixed service would promote a “Federal policy
that is not technology neutral and has the impact of favoring deployment of one

" NARUC’s objection, while true, is irrelevant. It is

technology over another.
axiomatic that landline service providers and wireless service providers are

regulated differently. Of course, the more onerous rules apply to wireline service.
Congress selected this regulatory framework and it cannot now be fundamentally

changed. However, if the Commission were to follow NARUC’s logic and prohibit

CMRS providers from offering fixed services, the only losers would be consumers,

" 47 USC § 332.

“Id. See also 139 Cong. Rec. 5792, H 5919 (Aug. 4, 1993); 139 Cong. Rec. 7913, S 7949 (June 24,
1993); 139 Cong. Rec. 7815, S 7856 (June 24, 1993); NPRM Y 19; In the Matter of Implementation of

Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Services, Second

Report and Order, 9 FCC Red. 1411, 1509 ¥ 263 (“Second Report and Order”); Third Report and
Order, 9 FCC Red. 7988 (1994) (collectively “Implementation Orders”).

" See NPRM 4 19. See, e.g., CTIA at 4: Nextel at 3: PCIA at 4-5.

“ NARUC at 4.



who would remain without choice. As many commenters discuss, allowing CMRS
providers to offer fixed services will actually have the opposite impact and promote
local loop competition and give consumers additional service choices; the
Commission appears to agree.

NARUC additionally contends that if CMRS providers are given the proposed
flexibility in their service offerings, the States’ ability to regulate local competition
and pricing policies will be threatened.” In other words, NARUC fears that the
Commission’s proposal will diminish State regulatory power. Like PCS One,

NARUC’s comments concern issues already resolved by Congress in Section 332 of

the Budget Act and by the Commission in its Implementation Orders. Section
332(c)(3) requires the Commission to regulate CMRS providers; the offering of fixed
services by a CMRS provider -- in addition to its mobile service offerings -- does not
negate that mandate.” What the States do not have cannot be taken away.

IT. THE COMMISSION SHOULD REGULATE ALL
CMRS PROVIDERS IN THE SAME MANNER

The bulk of the comments propose regulatory parity among all CMRS
providers; the commenters differ, however, as to where the regulatory authority

should be placed. For example, many commenters believe that the Commission

15

NPRM 9 1 (“The measures we propose should increase competition within wireless services and
promote competition between wireless and wireline services.”). See, e.g., SMR at 2; PCIA at 5;
Western Wireless at 2.

' NARUC at 5.

1

" 47 USC § 332(c)(3). See also Second Report and Order, 9 FCC Red. at 1418-19 1 16.




should regulate fixed services provided by CMRS licensees as an integral part of
CMRS, as long as the provider offers interconnected, for-profit mobile service."
Other commenters assert that any fixed service that substitutes for local exchange
service should be regulated at the State level.” U S WEST urges the Commission to
regulate all CMRS providers, including landline local exchange carriers (“LEC”)
that also provide CMRS service, in the same manner. In contrast, Comcast and
NYDPS discard all notions of regulatory parity. Rather, they single out LECs
which provide CMRS services and demand that those providers alone be subject to
State commission oversight.”

Comcast contends that “the Commission must adopt a bright-line rule
establishing that all wireline services provided by entities that are either Tier I
LECs or that are ‘Bell operating companies’ (RBOCs’) as defined by fhe
Telecommunications Act of 1996 will not be treated for regulatory purposes as an
‘integral part’ of any CMRS services provided by those entities.”' Similarly,
NYDPS cautions the Commission that LECs which provide wireless loops should
not be regulated as CMRS providers.” Both commenters attempt to establish

regulation of fixed wireless services on the basis of who will be providing the

' See, e.g., SMR at 3; Telular at 9; CRB at 7.

* See, e.g., Pacific Telesis at 3; Bell Atlantic at 4; BellSouth at 4.
* Comcast at 6-7; NYDPS at 3.

* Comeast at 7.

* NYDPS at 3.



service, rather than on the basis of the service that will be provided. These

positions are clearly in conflict with the regulatory parity objectives of the Budget
Act: similar services should be subject to the same regulation, regardless of who
provides those services. To regulate LECs that provide CMRS differently than
other CMRS providers would also undermine Congressional and Commission goals
to increase competition and provide consumers with choices.

Comcast additionally states that “the Commission should impose structural

23
7 Comcast’'s comments

separation on in-region incumbent LEC provision of CMRS.
are nothing more than a belated reconsideration petition. The Commission has
previously considered and resolved the structural separation issue as it relates to
LEC provision of CMRS. After compiling an extensive public record on this issue,
the Commission found that the public interest would be served by allowing LECs to
provide PCS using accounting -- rather than structural -- separation.” That
decision was not appealed. Further, as U S WEST noted in its earlier comments,
the Court of Appeals for the Sixth Circuit recently remanded the issue of whether
LECs should be subjected to structural separation in their provision of cellular

service, with instructions to the Commaission to consider whether cellular structural

. . . . 25
separation continues to serve as a necessary regulatory restriction on RBOCs.

23
Comcast at 7.

* n the Matter of Amendment of the Commission’s Rules to Establish New Personal
Communications Services, Second Report and Order, 8 FCC Red. 7700, 7751-52 9 126 (1993)
(“Indeed, by seriously limiting the ability of LECs to take advantage of their potential economics of
scope, [structural separation] requirements would jeopardize, if not eliminate, the public interest
benefits we seek through LEC participation in PCS.”)

25

Cincinnati Bell Telephone Co. v. FCC, 69 F.3d 752 (6th Cir. 1995).



Finally, the Commission is expected to commence shortly a rulemaking concerning
nonstructural safeguards.

In rehashing the structural safeguard issue in this proceeding, it becomes
clear that Comcast is simply using the regulatory process to slow down competition.
Its quest to impose further structural separation upon LEC provision of wireless
services is already on record before the Commission;” the scope of this proceeding
should not be broadened merely to further Comcast’s crusade.

ITI. THE COMMISSION SHOULD CONSIDER UNIVERSAL
SERVICE ISSUES IN SEPARATE PROCEEDINGS

Most commenters support addressing universal service issues in proceedings
separate from this one.” A few commenters do, however, provide comment on how
universal service issues relating to this proceeding should be resolved.” Given that
the Commission has already issued its Notice of Proposed Rulemaking concerning
implementation of the Telecommunications Act of 1996 as it relates specificélly to
universal service issues,” it is clear that the instant proceeding should not be
complicated, nor its resolution prolonged, by issues better addressed in a proceeding

focused solely on those issues. If need be, the Commission might consider issuing a

2 See Letter from Warner K. Hartenberger, Dow, Lohnes & Albertson, on behalf of Comcast
Corporation, AirTouch Communications, Inc. and Cox Enterprises, to William E. Kennard, General
Counsel (Jan. 18, 1996).

Y See, e.g., 360 at 3; Nextel at 4; NTCA at 4.
* See, e.g., Sprint Spectrum at 6-7; Orion at 2-3; ATA at 2.
29 S_e_

e supra note 3.



supplemental notice of proposed rulemaking that focuses entirely on universal

service issues as they relate to CMRS.”

IV.  CONCLUSION

U S WEST urges the Commission to adopt rules to allow CMRS providers to
offer any fixed services and to ensure that all CMRS providers are regulated in the
same manner. In addition, the Commission should consider any associated
universal service issues in the recently instituted universal service rulemaking
proceeding.

Respectfully submitted,

U S WEST, INC.

By: (6{(/1 - / 3/]’ (;,},a&‘#'%éf (R »Cl/:';)
Coleen M. Eganifflelmreich
Suite 700
1020 19th Street, N.W.
Washington, DC 20036
(303) 672-2737

Of Counsel,
Dan L. Poole

Maxrch 25, 1996

* The Commission recently followed this course in CC Docket Nos. 95-185 and 94-54, wherein it
asked interested parties to file additional comments regarding LEC-CMRS interconnection issues as
they relate to the Telecommunications Act of 1996 (which had not yet been enacted when the initial
Notice of Proposed Rulemaking was issued). See In the Matter of Interconnection Between Local

Exchange Carriers and Commercial Mobile Radio Service Providers, Equal Access and
Interconnection Obligations Pertaining to Commercial Mobile Radio Service Providers, CC Docket

Nos. 95-185 and 94-54, Order and Supplemental Notice of Proposed Rulemaking, FCC 96-61, rel.
Feb. 16, 1996.



CERTIFICATE OF SERVICE

I, Kelseau Powe, Jr., do hereby certify that on this 25th day of March, 1996, 1
have caused a copy of the foregoing U S WEST, INC, REPLY COMMENTS to be
served via first-class United States Mail, postage prepaid, upon the persons listed

on the attached service list.

)
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*James H. Quello

Federal Communications Commission
Room 802

1919 M Street, N.W.

Washington, DC 20554

*Reed E. Hundt

Federal Communications Commaission
Room 814

1919 M Street, N.W.

Washington, DC 20554

*Susan P. Ness

Federal Communications Commission
Room 832

1919 M Street, N.-W.

Washington, DC 20554

*Sandra K. Danner

Federal Communications Commission
Room 7002

2025 M Street, N.W.

Washington, DC 20554

Diane R. Stafford
Sprint Corporation

P.O. Box 11315

Kansas City, MO 64112

*Andrew C. Barrett

Federal Communications Commaission
Room 826

1919 M Street, N.-W.

Washington, DC 20554

*Rachelle B. Chong

Federal Communications Commission
Room 844

1919 M Street, N.W.

Washington, DC 20554

*Michele Farquhar

Federal Communications Commission
Room 5002

2025 M Street, N.W.

Washington, DC 20554

*International Transcription
Services, Inc.

Suite 140

2100 M Street, N.'W.

Washington, DC 20037

Jay C. Keithley

H. Richard Juhnke
Sprint Corporation
Suite 1100

1850 M Street, N.-W.
Washington, DC 20036



Andre J. Lachance

GTE Service Corporation
Suite 1200

1850 M Street, N.W.
Washington, DC 20036

Frank Michael Panek

Ameritech Operating Companies
Room 4H84

2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025

Robert S. Foosaner

Lawrence R. Krevor

Laura L. Holloway

Nextel Communications, Inc.
Suite 1001

800 Connecticut Avenue, N.W.
Washington, DC 20006

Leonard J. Kennedy
Christina H. Burrow
Dow, Lohnes & Albertson
Suite 800

1200 New Hampshire Avenue, N.W.

Washington, DC 20036-6802

Charles P. Featherstun
David G. Richards
BellSouth Corporation
1133 21st Street, N.W.
Washington, DC 20036

COMCAST

Mary E. Brooner
Motorola, Inc.

Suite 400

1350 Eye Street, N.W.
Washington, DC 20005

Susan W. Smith
Century Cellunet, Inc.
No. 4 Summer Place
3505 Summerhill Road
Texarkana, TX 75501

David Cosson

L. Marie Guillory

National Telephone Cooperative
Association

2626 Pennsylvania Avenue, N.W.

Washington, DC 20037

John F. Beasley

William B. Barfield

Jim O. Llewellyn

BellSouth Corporation
Suite 1800

1155 Peachtree Street, N.E.
Atlanta, GA 30309-2641

James G. Pachulski

Bell Atlantic Telephone Companies
8th Floor

1320 North Court House Road
Arlington, VA 22201



James L. Wurtz

Margaret E. Garber
Pacific/Nevada Bell

4th Floor

1275 Pennsylvania Avenue, N.W.
Washington, DC 20004

Catherine R. Sloan

Richard L. Fruchterman
Richard S. Whitt
WORLDCOM, INC.

d/b/a LDDS WorldCom

Suite 400

1120 Connecticut Avenue, N.-W.
Washington, DC 20036

Jonathan D. Blake

Kurt A. Wimmer

Covington & Burling

1201 Pennsylvania Avenue, N.-W.
POB 7566

Washington, DC 20044

Mark J. Golden

Personal Communications Industry
Association

Suite 700

500 Montgomery Street

Alexandria, VA 22314-1561

Gene Dedordy

Western Wireless Corporation
Suite 200

330 120th Avenue, N.E.
Bellevue, WA 98005

TELULAR

James P. Tuthill
Betsy Stover Granger
Pacific/Nevada Bell
4th Floor-Building 2
4420 Rosewood Drive
Pleasanton, CA 94588

James F. Ireland

Theresa A. Zeterberg

Cole, Raywid & Braverman, LLP
Suite 200

1919 Pennsylvania Avenue, N.W.
Washington, DC 20006

Paul Rodgers

James Bradford Ramsay
NARUC

1102 ICC Building

POB 684

Washington, DC 20044

R. Michael Senkowski PCIA
Katherine M. Holden

Stephen J. Rosen

Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, DC 20006

Philip L. Verveer CTIA
Jennifer A. Donaldson

Willkie, Farr & Gallagher

Suite 600

1155 21st Street, N.W.

Washington, DC 20036



Michael F. Altschul

Randall S. Coleman

Cellular Telecommunications
Industry Association

Suite 200

1250 Connecticut Avenue, N.W.

Washington, DC 20036

Elizabeth R. Sachs AOLWSP/AMTAI
Lukas, McGowan, Nace & Gutierrez, Chtd.
Suite 1200

1111 19th Street, N.-W.

Washington, DC 20036

(2 copies)

Robert M. Lynch

Bruce E. Beard

David Brown

SBC Communications, Inc.
175 East Houston

San Antonio, TX 78205

John T. Scott, IT1
Crowell & Moring
1001 Pennsylvania Avenue, N.W.
Washington, DC 20554

BA NYNEX MOBILE

Donald C. Rowe

NYNEX

1111 Westchester Avenue
White Plains, NY 10604

Frederick M. Joyce CELPAGE
Christine McLaughlin

Joyce & Jacobs

14th Floor-PH2

1019 19th Street, N.W.

Washington, BC 20036

Alan R. Shark

Jill M. Lyon

American Mobile Telecommunication
Association, Inc.

Suite 250

1150 18th Street, N.-W.

Washington, DC 20036

Steven H. Schulman PACS
Latham & Watkins

Suite 1300

1001 Pennsylvania Avenue, N.W.
Washington, DC 20004-2505

S. Mark Tuller

Bell Atlantic NYNEX Mobile, Inc.
180 Washington Valley Road
Bedminster, NJ 07921

Stephen L. Goodman TNI
Halprin, Temple, Goodman & Sugrue

Suite 650 - East Tower

1100 New York Avenue, N.W.

Washington, DC 20005



John G. Lamb, Jr.

Northern Telecom, Inc.
2100 Lakeside Boulevard
Richardson, TX 75081-1599

Charles R. Geer

SR Telecom, Inc.

Suite 700

4600 South Ulster Street
Denver, CO 80237

Lisa M. Zaina
OPASTCO

Suite 700

21 Dupont Circle, N.W.
Washington, DC 20036

Lon C. Levin

AMSC Subsidiary Corporation

10802 Park Ridge Boulevard
Reston, VA 22091

Cathleen A. Massey

Douglas I. Brandon

AT&T Wireless Services, Inc.
4th Floor

1150 Connecticut Avenue, N.W.,

Washington, DC 20036

Wayne V. Black SR TELECOM
John Reardon APT
Keller & Heckman

Suite 500 West

1001 G Street, N.-W.

Washington, DC 20001

(2 copies)

Michael Morris

SR Telecom, Inc.

8150 Transcanada Highway
St. Laurent, Quebec
Canada H4S 1M5

Bruce D. Jacobs AMSC
Glenn S. Richards

Fisher, Wayland, Cooper, Leader,

& Zaragoza, LLP

Suite 400

2001 Pennsylvama Avenue, N.'W.
Washington, DC 20006

Mark C. Rosenblum

Judy Sello

AT&T Corp.

Room 3244dJ1

295 North Maple Avenue
Basking Ridge, NJ 07920

Ronald L. Plesser CIEA
Mark J. O’Connor OMNIPOINT
Piper & Marbury, LLP

7th Floor

1200 19th Street, N.W.
Washington, DC 20036
(2 copies)



David A. Gross

Kathleen Q. Abernathy
AirTouch Communications, Inc.
Suite 800

1818 N Street, N.W.
Washington, DC 20036

Richard Ekstrand

The Rural Cellular Association
Suite 520

2120 L Street, N.-W.
Washington, DC 20036

Michael B. Azeez

PCS One, Inc.

Building 11

2500 English Creek Avenue

Egg Harbor Township, NJ 08234

Kevin C. Gallagher
360° Communications Company
8725 Higgins Road
Chicago, IL 60631

Jonathan M. Chambers
Sprint Spectrum

Suite M-112

1801 K Street, N.W.
Washington, DC 20006

Pamela Riley

AirTouch Communications, Inc.
One California Street

San Francisco, CA 94105

Jeffrey L. Sheldon

UTC

Suite 1140

1140 Connecticut Avenue, N.W.
Washington, DC 20036

Caressa D. Bennet DR/SMR
Michael R. Bennet AHRCC
Bennet & Bennet, PLLC

Suite 200

1831 Ontario Place, N'W.
Washington, DC 20009
(2 copies)

Cheryl A. Tritt SPRINT SPECTRUM
Charles H. Kennedy

Morrison & Foerster, LLP

Suite 5500

2000 Pennsylvania Avenue, N.W.
Washington, DC 20006

Danny E. Adams DSC
Edward A. Yorkgitis, Jr.

Kelley, Drye & Warren

1200 19th Street, N.W.

Washington, DC 20036-2423



John A. Malloy

Leo R. Fitzsimon

GO Communications Corporation
Suite 410

201 North Union Street
Alexandria, VA 22314

Timothy R. Graham

Leo I. George

Joseph M. Sandri, Jr.

Winstar Communications, Inc.
1146 19th Street, N.-W.
Washington, DC 20036

Fred Daniel

Orion Telecom

POB 9227

Newport Beach, CA 92660

Brian Kiernan

InterDigital Communications Corporation

781 3rd Avenue
King of Prussia, PA 19406

Philip L. Verveer
Michael F. Finn

Willkie, Farr & Gallagher
Suite 600

1155 21st Street, N.W.
Washington, DC 20036

James Rowe

Alaska Telephone Association
Suite 304

4341 B Street

Anchorage, AK 99503

Susan M. Narkewicz
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